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Summary 

With the passage of P.L. 103-322, the Violent Crime Control and Law 
Enforcement Act of 1994, the federal death penalty became available as a possible 
punishment for a substantial number of new and existing civilian offenses. On April 
24, 1996, the Antiterrorism and Effective Death Penalty Act of 1996 made further 
modifications and additions to the list of federal capital crimes. On June 25, 2002, 
P.L. 107-197, the Terrorist Bombings Convention Implementation Act of 2002, 
added another capital crime to the United States Code. The Intelligence Reform and 
Terrorism Prevention Act of 2004, P.L. 108-458, enacted December 17, 2004, 
included provisions which impacted or expanded some of the existing death penalty 
provisions. This report lists the current federal capital offenses and summarizes the 
procedures for federal civilian death penalty cases. 
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Capital Punishment: An Overview of 
Federal Death Penalty Statutes 

Introduction 

With the passage of P.L. 103-322, the Violent Crime Control and Law 
Enforcement Act of 1994, the federal death penalty became available as a possible 
punishment for a substantial number of new and existing civilian offenses. Further 
changes to the list of federal capital punishment statutes resulted from the passage 
of the Antiterrorism and Effective Death Penalty Act of 1996, P.L. 104-132, on April 
24, 1996. On June 25, 2002, the Terrorist Bombings Convention Implementation 
Act of 2002, P.L. 107-197, added another capital crime to the United States Code. 
Some of the existing death penalty provisions were expanded, directly or indirectly, 
by the enactment on December 17, 2004, of the Intelligence Reform and Terrorism 
Prevention Act of 2004, P.L. 108-458. This report lists the current federal death 
penalty offenses and summarizes the procedures for civilian death penalty cases. 1 



'While a discussion of the death penalty provisions applicable to military personnel is 
beyond the scope of this paper, there are a number of these statutory provisions in the 
Uniform Code of Military Justice, including: 10 U.S.C. §§ 885 (desertion in time of war); 
890 (assaulting or willfully disobeying a superior commissioned officer in time of war); 894 
(mutiny, sedition, attempted mutiny, or failure to suppress or report a mutiny or sedition); 
899 (misbehavior before the enemy); 900 (subordinate compelling surrender); 901 (improper 
use of countersign in time of war); 902 (forcing a safeguard); 904 (aiding the enemy); 906 
(spying in time of war); 910 (improper hazarding of a vessel); 9 13 (misbehavior of a sentinel 
in time of war); and 918 (premeditated murder or murder in the course of burglary, sodomy, 
rape, robbery, or aggravated arson). A military death penalty statute creating a capital 
offense for the commission of espionage in violation of the Uniform Code of Military 
Justice, enacted in the 99 th Congress, is codified at 10 U.S.C. § 906a. The sentencing 
procedures set forth for the court-martial in this section specify aggravating and mitigating 
factors to be considered, require special findings regarding the existence of these factors, 
and direct that an accused may have broad latitude in presenting mitigating or extenuating 
evidence. This statute evidently was intended to conform to minimum constitutional 
standards, but the Supreme Court has not yet passed upon its constitutional validity. 

10 U.S.C. § 920(a) also provides for capital punishment as a possible punishment for 
rape. Under Rule 1004(c)(9) of the Rules for Court-Martial in the Manual for Courts- 
Martial, the death penalty is only available as a sentencing option in a rape case under 10 
U.S.C. § 920 if “(A) The victim was under the age of 12; or (B) The accused maimed or 
attempted to kill the victim.” In Coker v. Georgia, 433 U.S. 584 (1984), the United States 
Supreme Court held the death penalty disproportionate, under the Eighth Amendment’s 
prohibition of cruel and unusual punishment, to the rape of an adult woman by an escaped 
felon who had been serving sentences for murder, rape, kidnapping, and aggravated assault 
at the time of his escape, where the victim survived. (For more discussion of the Coker 

(continued...) 
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'(...continued) 

decision, see fn. 7, infra.) In United States v. Matthews, 16 M.J. 354 (C.M.A. 1983), on 
remand , 17M.J.978 (C.M.R. 1984) (substituting confinement for life at hard labor for death 
penalty), review denied, 18 M.J. 401 (C.M.A. 1984), the United States Court of Military 
Appeals observed that: 

Congress obviously intended that in cases where an accused servicemember 
is convicted of premeditated murder, certain types of felony murder, or rape, the 
court-martial members should have the option to adjudge a death sentence. See 
Articles 118 and 120 [10 U.S.C. § 918 and 920]. Probably this intent cannot be 
constitutionally effectuated in a case where the rape of an adult female is 
involved, Coker v. Georgia, 433 U.S. 584 . . . (1977) - at least, where there is no 
puipose unique to the military mission that would be served by allowing the 
death penalty for this offense. . . . 

16 M.J. at 380. See , United States v. Rojas, 15 M.J. 902, 927 n. 9 (N.M.C.M.R. 1983, 
remanded on other grounds, 17 M.J. 154 (C.M.A. 1984); United States v. Clark, 18 M.J. 
775, 776 (N.M.C.M.R. 1984) (“Current appellate decisional authority indicates that the 
offense of rape, as alleged against the appellant, is not an offense for which the death 
penalty can be adjudged. ... A sentence of death for the crime of rape of an adult woman 
is prohibited by the Eighth Amendment to the U.S. Constitution. Coker v. Georgia, 433 U.S. 
584, .. . (1977). Therefore, the capital aspect of punishment purportedly authorized under 
Article 120 has been effectively invalidated.”); United States v. Christie, 1995 CCA LEXIS 
220 (A.F. Ct. Crim. App. August 28, 1995); United States v. Clark, 18 M.J. 775, 776 (N-M. 
Ct. Crim. App. 1984); United States v. McReynolds, 9 M.J. 881, 882 (A.F.C.M.R. 1980). 
See also, United States v. Curtis, 32 M.J. 252, 266 (C.M.A. 1991), and United States v. 
Straight, 42 M.J. 244, 247 (C.A.A.F 1995), interpreting Rule 1004(c)(9) as having been 
drafted in an effort to comply with Coker. 

Prior to enactment of 10 U.S.C. § 906a, President Reagan issued an executive order 
which changed the sentencing procedures in the Manual of Courts-Martial in an apparent 
attempt to conform them to minimum constitutional standards. E.O. 12473, issued April 13, 
1984. In Loving v. United States, 517 U.S. 748 (1996), writ of mandamus denied, 47 M.J. 
438 ( C.A.A.F. 1998), cert, denied, 525 U.S. 1040 (1998), the Supreme Court addressed a 
constitutional challenge on Eighth Amendment and separation of powers grounds to the 
aggravating factors applicable to military death penalty cases promulgated by executive 
order and included in Rule for Courts-Martial (RCM) 1004, as amended. Loving contended 
that fundamental policy determinations with respect to aggravating factors in death penalty 
cases must be made by Congress through statutory enactments, rather than by the President. 
The Court, assuming that Furman v. Georgia, 408 U.S. 238 (1972), and subsequent cases 
applied to the crime and sentence before it, found that the aggravating factors included in 
RCM 1004 were necessary, from a constitutional perspective, to adequately narrow the class 
of persons eligible to receive the death penalty under the statute under which Loving was 
convicted and sentenced. Further, the Court rejected Loving's contention that the President's 
promulgation of these aggravating factors by executive order violated separation of powers 
principles. The Court found that the Congress had the power to delegate the authority to 
prescribe aggravating factors in military capital murder cases to the President, and had in 
fact made a valid delegation of that authority in 10 U.S.C. §§ 818, 836(a) and 856. The 
Court also found a connection between the delegated authority and the President's 
constitutional duties as Commander in Chief. The capital sentencing procedures governing 
civilian capital cases first added by P.L. 103-322, Title VI, Sec. 60002(a), codified at 18 
U.S.C. §§ 3591-3598, as amended, do not apply to "prosecutions under the Uniform Code 

(continued...) 
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Capital Offenses 

In Furman v. Georgia, 408 U.S. 238 (1972), the Supreme Court held 
unconstitutional a capital sentencing scheme which gave the sentencing decision- 
maker unbridled discretion in determining whether to impose a death sentence in a 
given case. Prior to the passage of the Violent Crime Control and Law Enforcement 
Act of 1994, P.L. 103-322, all but two 2 of the existing federal civilian death penalty 
provisions suffered from constitutional frailties like those of the Georgia statute at 
issue in Furman. The Act revived the death penalty for several previously 
unenforceable capital offenses, added capital punishment to the penalties available 
for a few other existing federal offenses and created a number of new capital 
offenses. The Antiterrorism and Effective Death Penalty Act of 1996, P.L. 104-132, 



'(...continued) 

ofMilitary Justice (10 U.S. C. § 801).” P.L. 103-322, Title VI, Sec. 60004, 18 U.S.C. § 3591 
note. 

2 In 1974, the Congress enacted a death penalty statute for air piracy where death resulted 
from the commission of the offense, and responded to the concerns reflected in Furman by 
including procedures designed to tailor the sentencing discretion of the judge or jury in 
determining the appropriate sentence to impose in the case before them. The substantive 
provisions were codified at 49 U.S.C. §§ 1472(i) and (n) (49 U.S.C. § 46502 in the revised 
Title 49 of the United States Code), while the procedures for a separate sentencing hearing, 
specifying aggravating and mitigating factors to be considered in the sentencing 
determination, and requiring a special verdict finding the existence or non-existence of each 
of the factors, were codified at then existing 49 U.S.C. App. § 1473(c)/49 U.S.C. § 46503. 
The constitutional sufficiency of these procedures was not tested. They might have given 
rise to a question as to whether they satisfied the constitutional minimum in light of the 
Supreme Court's decision in Lockett v. Ohio, 438 U.S. 586, 604 (1978), which held invalid 
Ohio's death penalty statute because it failed to permit consideration, in a capital case, of 
any aspects of the defendant's character or record or the circumstances of the offense as a 
mitigating factor. The federal air piracy sentencing provisions in former 49 U.S.C. App. § 
1473(c)/49 U.S.C. § 46503 appeared to limit the mitigating factors which may be considered 
in a capital case, and therefore might have been subject to attack. The death penalty 
sentencing procedures for aircraft piracy in former 49 U.S.C. App. 1473(c)/49 U.S.C. § 
46503 were repealed by Sec. 60003(b)(2), 108 Stat. 1970, of P.L. 103-322. In a capital 
aircraft piracy case under current law, the general death penalty sentencing provisions in 1 8 
U.S.C. § 3591 et seq. would apply. For a discussion of capital sentencing provisions, see 
the discussion of capital sentencing procedures starting at page 13, infra. 

In the Anti-Drug Abuse Act of 1988, P.L. 100-690, the death penalty was made 
available for certain controlled substances offenses where intentional death resulted from 
the offense. 21 U.S.C. §§ 848(e) and (g)-(r). The measure, as amended, includes sentencing 
procedures which provide for a separate sentencing hearing; specifies aggravating and 
mitigating factors, detailing the means of proof and requiring special findings concerning 
them; and supplies instruction for the imposition, appeal, and execution of a death sentence. 
The availability of counsel as well as investigative, expert and other services for indigent 
defendants is also addressed. The composition of the jury is specified, and the jury is 
required to return to the court a certificate signed by each juror indicating that 
discrimination played no part in his or her sentencing decision. Thus far, these capital 
sentencing provisions have withstood constitutional challenge. 
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expanded and modified the list of federal capital punishment offenses. Two other 
statutes further expanded the reach of the federal death penalty, the Terrorist 
Bombings Convention Implementation Act of 2002, P.L. 107-197, and the 
Intelligence Reform and Terrorism Prevention Act of 2004, P.L. 108-458. In the 
wake of these Acts, the death penalty is an available sentencing option for the 
following offenses: 

• 7 U.S.C. § 2 146(b)— first degree murder of any person while engaged in or on 
account of the performance of his or her official duties with respect to the 
transportation, sale, or handling of certain animals under 7 U.S.C. ch. 54, §§ 
2131 etseq. This provision cross-references 18 U.S.C. §§ 1111 (murder) and 
1114 (protection of officers and employees of the United States) for applicable 
punishment. 

• 8 U.S.C. § 1324(a)-murder, with death resulting from smuggling aliens into 
the United States. 

• 15 U.S.C. § 1825(a)(2)(C)-killing of an official while engaged in or on 
account of performance of his or her official duties under 15 U.S.C. § 1821 et 
seq., which deals with protection of horses in horse shows, exhibitions, sales, 
or auctions. 

• 18 U.S.C. §§ 32 and 34-willful destruction of aircraft within the special 
aircraft jurisdiction of the United States; of any civil aircraft used, operated, 
or employed in interstate, overseas or foreign air commerce; or of aircraft 
facilities, where death results. 3 Sections 32 and 34 also cover performing an 
act of violence or incapacitation against any individual on such aircraft which 
is likely to endanger the safety of the aircraft, where death results. Where a 
U.S. national is on board the civil aircraft involved or would have been on 
board, where an offender is a U.S. national, or where an offender is found in 
the U.S. after commission of such an offense, these provisions would also 
cover: engaging in a willful act of violence against an individual while on 
board a civil aircraft registered in a country other than the United States, 
which act is likely to endanger the aircraft in flight, where death results; 
willfully destroying a civil aircraft registered in a country other than the U.S. 
or damaging it so as to make it incapable of flight or endangering its safety in 
flight, where death results; or willfully placing a device or substance on such 
an aircraft likely to destroy that aircraft, to render it incapable of flight, or to 
endanger its safety while in flight, where death results. 

• 18 U.S.C. §§ 33 and 34-willful destruction of motor vehicles engaged in 
interstate or foreign commerce, or their facilities, where death results. 4 



3 The offense is set forth generally in 18 U.S.C. § 32, while the penalty for commission of 
the offense where death results is drawn from 18 U.S.C. § 34. The latter section makes the 
death penalty available for offenses prohibited by 18 U.S.C. ch. 2 (§§ 31-38), which result 
in the death of any person. 

4 The offense is set forth generally in 18 U.S.C. § 33, while the penalty for commission of 
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